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ABSTRACT -

This document, one of a series on questions regarding

humanistic education, contains a transcribed conversation about

jurisprudence between William J. Bennett, a professor of the

philosophy of law at Boston University, and William L. Bennett, a

teacher of humanities and English at Browne & Nichols School. The

conversation deals with ways in which law pervades everyday lives,

the necessity for the proper study'of law in schools and colleges,

and attempts of over 100 state and local bar associations to see that

an understanding of law, the legal process, and the legal system

becomes a part of the curriculum. Both speakers maintain that the

case method developed in law school is the most useful approach to

law-related suhjects because most legal cases involve "little"™ -

psople, whose lives and problems quite closely resemble those of the

students who will study them. A bibliographical note on case law

materials to be used by teachers for introducing students to law is ¢

included. (Authcr/DB) -
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Foreword to the Series

¢ THis conversation bears a simple title, Why Judge ? Yeu taken together, this
and the other conversations 0 this series illuminate one overriding questiony
/ What does it mean to be human? >
/ Ot course there are no final answers to that question, yet there are hard-won
understandings and insights available to us from many sources, past and
present. We all too often fail even to ask the question. Thus we ignore the
help available and fail to becomz more human, more compassionate, more
decent than we are. :

At a time when our problems are so many -=racismy ‘Poverty, pollution,
enme, overpopulation, to name a few —we hold that all who care about
cducation are compelled to re-exanune what is taught and why. We belicve
that the problems will not be solved without getting at the larger question
underneath them: What does it mean to be human?

The NHF WHY SERIES, then, reflects the concern of the National
Humanities Faculty for the full range of humanistic questions. These ques-
tions involve but are not himited to the subjects in the curriculum that tradi-
twnally compnse the humanities. Fn;:ll.sh social studics.” music, art, and the

+ like. Indeed; they embrace the purpose of edueation itself.
_— In this « s, the titles range from Why Belong? (human culture) and Why
Reme mhg",” (hl\tor)) to Why Pretend. (drama) and Why Dream? (myth).
Each presents a transeribed conversation between two people—one an author-
ity 1n the study or practice of a particular branch of the humanities, the other a
person expenenced 1n the hard realities of today’s schools. In these informal
yet searching iaiogues, the conversationalists are rooting out fundamental
questions and equally fundamental answers not often shared with student. of
any age. They are the vital but often unspoken assumptions of the delicate
tapestry we call civilization,
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Introduction to the Conversation L
P . . ;_ A
. « . "'. Y . ? . ~
The law pervades our lives, for better or worse. We are withih its reach R
from the moment of our birth, through compulsory >chooling, marriage, the .

purchase of a home or car, divoree, and death. Indeed even after death, the
law contipues to restrict our choiees concerning disposition of aur bodies and

<

our property. .

. Law 15 an element of almost every ma_uor human problem including, to .

name a fow, biberty. justice, authority, and work. Almost all the great issues *

Jf the day Tanse difficult questions of law. the usurpationy and subversions of

our pohitical process by politic rans in Washington, the depletion of our energy & )
resources, the vontrol of emvironmental pollvtion. the specter of crime and the -
interrelated problems of, our criminal justice system.

The faw 15 bound up with an intipity of infuriating details, as for L\amplu in -
the Intunal Revenue Code. It s restricted by conventions that often seerii”
quite remote from our own sense of fairness, as for mmpk in the rulus of

, evidence. 1t appears that our legal system favors the rich over the poor the -
cuniing over the honest, and the crininal over the vicum. All these percep-
tions are. tmm time to time, painfully accurate. ) .

We may agree with Justice Oliver Wendell Holmes that the I.m represents )
“aspecial branch of human knowledge . . . more immediaiély connected with

= “all the higher mterests of man than #ny othér which deals with practical
affairs.” Or we may side with Dickens” Mr. Bumble, who said that “'the law
15 a4 ass-—a 1ot = Nevertheless, along with death and taxes, we cannot awond

the lan. NN ) . .
Why. then, has the study of law been hmltul i the past to lawyers? There -
is no simple answer to this question, partiealarly .an light of Am;ma's extra-
ordinary obsession with law and legal 1ssues. The Declaration of Indepen-
« dencd 1 _,‘g..ndx more like o statement of breach of contract than a revolutionary

-y .
*
2 w

vii

MC . ¢ I N




. . ’ ) vii

{ mamtwn In the fust halt of the mncteenth century, AI..;A». du.quuwlllc- -
W struch by the central mportance ot lawyers and laws i Avhenca. 1o

: m.,ulun mm\ legal instttutions, partntilarly the Suprmn.( ourty have bedn

e thet leadimg mstraments of soctal changee -
. Perhapa Law has aiiracted so litle attention ) our schools and colleges
because has been overptutessionahzed  Facouraged by the Tegal protession,
Amenicans bélieve that Law s highls specializad, even mysucal calling, ndt
dissinubar trom the magie possessed only by the medicme men of some
. primtise mhuu» Indecd. sonw pnmmu cultures may h.mdlc these prgb *
Jeais better {he .mlhrnpulnwm [ aura Nader has written 1t s aste unding

. that 1 s fogabistic @ veantty as the United States, nowhere in the, educational
Tapstens does ooe get a working koo fedye o the lak s part of the general
edug ation I tact atte v eass of sttdyiie the, 7 aputed | legal system of Davaca,

the /dp(-m legal \\\mﬂ and thie. Amc.r,u.m syatemn IS that 7.dp"lu.‘~ h.&u
dccoss foand kaow bow Jause =~ cessto thc L-ll \\\(um. and o dh .mnrd’h‘!
» w b v

K}

KT N " . - - ~ _'

-~ .

v oL s
\'9,,

o happy to rqn;;:t‘zh.n the legal protession now understands that Law 43

) ’ wio unportant to b fett fo lawyerd ‘ed by the Amencan Bar Assoclaton,

! Coverone hundrcxi \(.m.umd Im.-l Bar asvouidations are worhing actively with

v dearby schooks and wll;u\ o see that ap, understanding of law, the legal

process, and the lc"al syatem become? 4 part of the curngulum Lawyers are
. T helptng cdusators create courses that will deselop m(dfulu.ll shills, quahities

of nindand ethical attitudes necessary for 1esponsible and dtu.m ¢ partici-
pation m our legal and pnhu:..nl \\\lcm\ ., =
. At Least sinee the Ame of Socrates, dialectical discussion has been con-
p sudered are eftective way o imsestigate issues of law - Messrs. Bennett and
Bennett cany this tradiion torward with great shill. Willium J. Bennetthas
e degrees in both phyjosophy and law and appropriately ctiough teaches the
. vhilusoplty of l.m\a'l llu».lun Univeruty, where he s also 1\\\|\llnl to the
Prewdent. William 1. Bennen isn the FEnglish Depaptmeny ,n Browne &
. - Ntchols School, he s mo.mhcr ‘of their humdmities team, tdo, and thus
. . concerned with the introduction of a broad fange of matefial into the sécond-
ary school curneelum 1 can think ot ny bt:mr mtroduction to the subject

o Those why read iU wath g prwmum:ﬁutmn that the proper shpl\ ul faw .-
. s schools and colleggs v smal seale reproduction of prnhs\nm.il legal
oy wal) be dl\.lppull“‘.d As Dr Bennethponts ong law rul.uc studies o
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* ™ 1n wchools and colleges should be part of the interdisciplinary Study of the
great hurian pssues+of our times such as authority . justice’ and citizenship,
tirer th.m a formal set of daw courses such a8 contracts, turt\..,m\l trusts

Neverthéless, the case? smethod developed 1n law school is a usctul ap- ,
proach to Liw- related subjects. Legal cases 4% no more and no less than the
descnptions ot disputes between red people, dnd the attenipis to resalve these - ,
’ disputes. Some vasey involve important people such as the President of the .
United States. Some involve magor issues. Ip Brawn { ., Bmml of Ldumlum."'
mcntmnul often an the Gollowing discussion, the Suprum (uurx changed «

L Amertean history by mlnu. that lasvs credting separate cducational facilities
~ tor black people violated the equal protection g Lu‘nmntux 1 our Bill ot Rights

However, most legal- Lases mvalve “inde” pw[m whose lives and problems

(more closely resemble thu# of the students who sill study them. o toaster that .

duu not wotk, 4 sed o 1r-th‘|t fauls to perform ‘l\)f\lllll\t. d. an encounter mth

law enforgement otticials. an 1sue m\uluirv’xmd;nt of teacher rights!

course ab stugdy In I‘m can, at any grade fevel, nclude nlany Neases” dl\-

“covered m actual d.n Jto-day encounters i the classroom, (h; street, «and the

home. rather than i the published opintons of our courts. 1!.]“'} cur)d.l\
1ssues tvolving lTL relationshups among people and hetween indiy iditals .(nd

the state can ull‘p provide the Hest and most mtaruﬂu&. nmtuml tor. \lt..l||ng.

[ ~with thq_lcx.'ﬂ v.tlm.d and moral prublems m\ulw.\l th fesolving disputes.
“ X solud \tmh ot law Wil ot course, come repe. nlulh upon inskances where
. . Aur fegal sistem tabs W du |l|\Llu.. and ulh;rx whére it tails to proy nlc any -
I)muh. ated sl others avhere Rantervenes m areas ot Iite that should beleit v¢ 7
tree In the nincteenth century. Sir Henry Maihe wrote that xmml needs and.
Ve opmons aretalwgys more or less i advance otdaw  Hy'stressed the impor-
., fange ot fdang z;c gap i dosociety which was to suivive and prosper In our_ .
sdemocracy s up o us. s ctizgns, 10 ose the gap As the dmusxmn thu{

P 4

tollows indicates, we can doat b we are given the hnowledge to seb the gap -,

and the miellectital shills to agt responsibly T
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WL As Ttalk to my students, T sense a general unawareness of the law s
part of their lives and at the same time a sort of tacit acceptance of k
mtluence, Onee o student ashed e a pretty nteresting question, whether

*  daws are differgnt in different cultures, and it suggests another question:

) Where did the law come trom? Why all of ¢ sudden are we together under a ‘
. st body of cades? . . .
Bl‘N\IhTT Well, it's vt all of a sudden™ and 1t's not a set body of codes. £
Lawis a hentage, and so it Joesn’ teome from: any one source atall. The law
b of the Un: ted States, of coursg, was bumﬁlarbuly out of-the Enghsh common

Lm«w.ht hundred years of pmimon law. We took the bod) of common law
from England, d..l..t..d some things and added some things to it.
Now, it's also “true, as an anthropologist would pont out, that the law .
vomes from, derives from, the gustoms and practices of the people them-
el Ls You'll find, for example, th.;t lass dop't tare well that have a rationale
totally toreign to the thinhing or the pr.utm. of the people subject to these
laws. Tahe 1ssues 1n contracttlaw as an taample, issues of fair dealing. ..
Human beipgs hviag together over time decide tQ have, ‘certain agreements
* vis-a-Vis bartet and exchange. A agrees té sell his \hu..p to B and B agrees to_
l -uh.:m.z. some labor for these sheep, and ot B dncsn t follow throu&.h on hls
- part of the agreement, 1t r;.xll’) attects xhux little society in a dunmental
fashion. So when you*have d rule in contiacts that savs you, have to keep your
agregments, 1t tsn "t as if this were thé impuaition of some foreign rationale
S upon the contragting parties. This rule 1s simply a kind of formulation of a

o
. n.dsun.:bh. means of Jdealing th.nt men ha\z. .Q.ru.d ‘1pon and fracticed for .
Sofng time. - v S
[ h€ard a story once that mahes this pmnt——b) analogy it offers a good
: -ummpl:. nt how Taw works, Whep they were mahing a park I, (dmbndz.c .
- . "~. “|
. [ . - [
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M.n\sach'u\gg\ the .trcﬂltcgts instead of Jaying out the park and putting in the

paths right away, decided to sxmply pl.mt grass on the lot and let pnopl; walk

" actoss it They watched the directions people took and then affer a périod of

tinie they built the permanent paths on the,paths the walkers h.\ﬁ’ taken. I think

this 1s a good analogy to the wdy much law, evolves. You watchr the V'ly

people behave, you see ‘mamifestations of their basic notions about déaling or

trading o, living. and your law formglizes these notions.

' WLB  You used the dvord “custom,” and to me that implies that the law

duesn’t have to be whtten, that it's something that people teel 1s part of their -

henigge, yet - many of us think of the law as something written down, a

concrete set of rules and regulatiqgy, father than something that's just part of

our culture. - ) ‘

BENNLFT \\Lﬁ\ itex often Whitten dowg for the sake of prumon in stat-

utes and rules of prm.gduru Of course, much ot the common law is w ritten as

well, l.hnm.h not 1n statute form, it's recorded 1 case law. But. again, | lt yau -

had «a bady ot \t.ntutc\ oF & budy of Lases writien down that L\pl't.\“.ll asense

. > ot things totally foreign to the thinhing of the nwpl; mij(( 10 it, this law
- wouldn't last very long. This would be tpue whether it was writteif down in

. Y ik of Jstin tablets. 1tjupk law generally agrees with what you might call
] moral common sense, and 1 hnow that a set of lasws that consistently violated *

[y

v

tth basic. sense ot what was nght o ‘wrong among ‘the «people who were
e ’ \uhml to that law wouldn't Inst very long. ‘ -
- ‘ WLB That ll]lll]Ldl.llLl\ reminds me of Brown v, Board of de ation, the
. e Jeciding that separate ld{;l'lll\.\ cannot be equal facihities. That seemed to
me o case {and there are probably thousands ot others) in which the law was
Aaterpreted so that it may even have contradieted the behas ior of the particular
) uety at came from And your “hath” anatogy goes the other way. In Bumn
L Buuut of [J:g« atton thevourt lud down the cement and told the pu)pk to
F \t.w ()H “the grads? -, : K
POBENNELT f\h\nh‘ld\ Part nt what we' tahe 1 thes country to be gjven
.nml not suts et o whitrary alteration are those paths drawn by the language of
the Constitution e hve 1 a constitutional republic, not a purc'dgmmmg)
« st sou will, tigebroadest or widest paths were abready drawn for us. But
lhml-. here .1hnut how ‘those paths were drawn. ’
It you look at the Bill.of Rléhl\ and the history of the Bill of Rights? what

o see are potions emerging m the history of Western man that came to be
-

agreed upon as essential to a tree society . At that ime these paths were agreed
upon. amd then we sand thé paths were going to go n certain directigns,
. »
A

ERIC e . S .
¢ . - »




T — 3

———

—
willy-mily. Then. on that road, for little tMputh&g\o\ ]

back to the popular of consensus view. The states, you know, are laboratories

for expenimentation in the law, but these aew pathways can't wander outside o
limuts set by the tederal Constitution. ' )

WLB I'm interested in the 1dea of law being used to protect a free society. - -

the concept that law adds structure to a fréé society. Can law inhibit a person’s

freedom, or should his freedom be “defined” in such a way that the law

doesn’t contradict it? ’

BENNETT Of vourse ¢ bad law can inhibit an individual’s freedom. and a

good law may. and may approprately , inhibit an individual’s freedom for the -
ake of something else. The interpreation of the Constitution in this,
case—Brown v. Board of Education—may have the effect of impinging on
the freedom of individuals as many indi\iduals_undérstund their freedom
They may believe they should be “free™ to have segregated, facilitics where
the law says they ein't. But we say there are certain rules of the game, nci
very many, but there 1s a certan underginming for the game, and without these
rules this game ean't be played as intended. One set of rules is the Constitu-
tion. and another rule 1s that we should obey the law and the Constitution as
interpreted by the courts. Within those rules, within the operation of that
game, there’s a great deal of freedom. You can pretty thuch call the plays you
want; that is, you can behave pretty much the way you want.

Now, the justification for the rules, of course. is that without those rules of
the game, sooner or later there wouldn't be any freedom for the players at all”
that ts. 1f we didn’t have these rules. sooner or later the game wouldn’t be
worth playing, or with anarchy and chaos, we would not have a game
WLB  You end up with chaos?

BENNETT  Yes. and maybe worse. Maybe a society ordered on bad prin-

ciples. [ think there™s a questiun as to whether & society 1s worth having when

the hinds of basic freedoms that you're telking about. for example. those in
. the Bill ot Rughts, no longer exist. and when there’s no reasonable expectation -

that your neighbor, your business partner, judge, and policeman wil' go by

senstble rules. .

WLB How do you see the Bill of Rights? Are you so sure that it is an

expression of freedom rather than a limitationy

BENNETT 1 think, yes. the Bill of Rights. when t's active, when it has

torce. tosters treedom. But, of vourse, by so doing it ncces;u'll_\ restricts our

freedom to interfere with the freedom of others. After all.af you tell me that 1

must move from where T live because of my skin pigmentation, that T cannot

-
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worship the god T please. that I do not have the night ta say what comes into
my head. all bewause this enlarges your arca of freedom, 1 am not impressed.
And Lam prepared to hinut your “frecdom™ to carry weapons, drive at 80 in a
40 mph sone, and makhe mtrusions on my privacy. Also. remember that
granting treedom “to the people™ or *reserving powers to the states™ in a very
real and important sense restricts the freedom of the federal government, Is
that necessanly bad? The Founding Fathers didn’t think so. 1 agree.
WL B  Tuke a different kind ot example, the student who really felt limited
when he was told he had to go nto the army because it was the law of the
land. He's upmet because the lav interteres with us own treedom,
BENNETT  Well. of course. freedom isn’t defined by how someone feels
about it. Possessing treedom isn’t Tike has ing @ toothache. Freedom may be
there whether you feel it or not. To deal with this question you have to decide
whether. tor the purpose of mantaining o worthwhile souiety . it might be
reasonable i sonie situations o ask the atizenry to tehe up arms for defense.
Put it o that level and 1 don't see that it's meonsistent at all with the notien of
atree sodcty of tree men. No socety gudrantees absolute freedom, whatever
that i~ and when we say the Bill of Rights enables freedom, we don't mean it
ciables every individual to do his own thing on every occasion. Obligations
may obtam tor tree men. There™s no contradiction there.
WLB  1agree. But I'm still interested in what the options are for this person
wha's so Baessed with hus own freedom. Does he have to go elsewhere? Are
thererother sy stemis that may be perhaps better susted to his own detinition of
treedom?
BENNETT  Well, one of the freedoms he has in this soctety is the freedom
of egress. He can leave. 1don't mean this harshly, as if to say “love it or leave
it which 1 Lave not said, but the treedom to expatrtate 1s an important
treedom that one has i this society that s missing in many. That's one
option Or he can refuse iduction, if we're talking about that former and
valuable institution alled the draft. or refuse to abide by any of the other .
Laws, Let's say he refuses to abude by traffic regulations, believing they
constitute an encfoachment upoen his freedom ta drive on both sides of the
road. He may have to faee some problems trom the la% because of that. But
he has the options of leaving, adjusting, or stay ing and disobeying the rules of
the road and taking the punishment that soctety thinks 1 appropriate.

It you're ashing whether he’ll get « better shot somewhere else. 1 have some
doubts, 1t 1t's only thus rule about tratfic he obgects to, he might consider
crugrating to whorse and buggy society. There™s no question that the state of

n
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political freedom 10 our souety is less than perfect., but our Constitution and
the freedoms expressed 1n it are very real. Our Constitution has been used in a
number of developing societies as a model statement of political freedom. 1
don’t know where 1 the world he would have more freedom, unless perhaps
on ¢ desert 1sland. but what would be the value of that treedom 1n an empty .
lonely place?! ‘

WLB  We talked before about the law emanating from custom. Are these
customs universal 1 the sense that the same kinds of laws apply in just about
every culture?

BENNETT  That depends on your level of analysis. A basic concern with
fwirness can be found 10 every soctety. There's a manveloss story about a
gentleman who went on satart in India with three porters. One of the porters
was very energetic, did more than was expected, was always around to help
and cager to aid whenever he could. The second porter just did his job. did
what was expected, nothing more, nothing less. The third porter. as you
right expect. would take a nap. tall behind. do whatever he could to getaway
from doing his job on every owcasion that presented itself. Now these were
three people with no formal education. and. so the story goes, with the most
meager informal tramng. At the end of their journey. it came time for their
payment, two preces of gold was the expectation. The employer lined up the
three men and put two pieees 1n front of each. Then he went to the third man
and took one corn from s pile and put it on the pile of the first man. Well.
two of the reactions are. [ think. quite predictable. The first guy. of course.
was elated and thought this was wonderful, and the third guy was upset. The
interesting reaction as the second man's, like the first, he was very pleased.
This i interesting. He didn’t gawn 1n any matenal sense, but the story suggests
that satisfaction might have resulted from a basic concern with fairness.
Moving trom culture to culture one would want to distinguish the character of
the barter. the things that are being traded. but in most cultures we witness a
concern with fairness, with what you might call treatmg like cases alike.
WLB It we take trom your story the idea that most men are fair, why is it
then . .

’ BENNETT [ wouliln't want to take that conclusion from that story. The
Jory suggests that one third are fair. one third more than fair, and one third
less—and this is 4 very optimistic assessment.

WLB  Well, then. that fairness 1s a crosscultural quality .
BENNETT  No. rather that the appreciation of fairess exists in all cul-
tures. Not that all mien are fair, but one who 15 unfair will be recogmzed as
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unfair to the rules of his society.

WLB But how general 1s fairness? Pve heard you say one does not volte, in
our legal system any way, on whether something 1s night or not. If people have
this sense of fairness. why 1s 1t that there’s a reluctance to let the law be
democratic and et judges be just the record keepers?

BENNETT From what ! can see, people aren’t born with a sense of fair-
ness. but 1t s posstble fog people to become tair. Of course there are some
farr-nunded indinidudfin our soctety and in other societies. I'm not being
cyneeal, I'm berng realistic, All we have to do s look at the state of the world,
and I think one could fairly draw the conclusion that men as @ whole are not
inchined to Lurness. they're inchined to partiahity . John Adams pointed out that
although men are capable of reason. and that's fine, they're also capable of
self-lose. And the problem is that reason and self-love exist under the same
shin, therefore, self-love occastonally informs reason and the resalt is
predictable-—self-interest operating against farrness. Collectively, such par-
trality leads to factions, )

There’s a more specific answer to your question, and that is, T think, the
answer James Madison gave in referning to the tyranny of the majority. In
cases affecting the indis idual, af's not only possible but in most cases likely
that he will not be smpartial, that he wall not be fair, but will tend to regard his
owg interests as meriting more attention than the interests of other people, and
tis s why we say a man shall pot be a judge i his 0w n case. Now, Madison
teared a magonity that nught regard its interests 10 a way that would result in
persecution of a minority . The past was a lesson on this. What Madison was
trying to stress, for the well being of thas republic. was that the minority had
to be protected. and that's why you had these hard guidelines, these minority
rights.

You see. the constitutional provisions we're talking about 1n the Bil[ of
Rights sunply can’t be voted away by o majonty. Although most of our laws
afe ostablished by the majonity’s will, if these fundamental liberties could
"ave been voted out of exstence Madison would have had to judge this
expeniment (he regarded the American repubic as an experiment) as a failure
tor not advancing beyond the scheme of many dictatorships and many tyran-
mes, where a magority held absolute power over a minonty. Law can be more
protective than the mere whim of the majority.

WLB  This suggests that there’s a stable, perhaps absolute. quality to our
laws. One of the things that bothers me ts the responsiveness of the law to
Jange Tt seems to me that there are many historical situations in which we
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can see that perhaps the country just wasn't ready for ¢ certain change iy (c
law. for cxample. m 1954 with the Brown decision. The question 1 walt to
ask 18 this. Is the law responsive to the changes in the society, and conversly,
what happens when the law is ahead of the socictal attitudes?

"BENNETT . I don't understand your disjunction. You have to distinguish

'Ih.lt rather permanent expression of rights, freedoms, and obligations that you
tlml in the Bill of Rights fronf the ability of, let’s say. nine mei: on the

Supreme Court to appreciate the application of a - ‘onstitutional principle at a

p.zrtlull.lr time. lnu&.ht 1nto the best application ofa prinaple is not something

we always have. Although MEI warer s here werds don't, mien are needed to
give the words vital applicati n.

Yes, then there 1s some petmanence guaranteed here by the words, which
do not change. But, of course, there's an intruston into that permancnce by the
tact that it's hunian bengy who admimster the law . These principlesare not
selt-evident soit's not obvtous, what then application will be in every context
When we see this, we see that what we have 15 a hind of mixture of both
permanent rales and principles and the human abihity to commodiousty inter-
pret rules and prinaiples 0 a particular time and place. Thus interpretation of
prnciple 1s work done by falhible men who hve in time. This all remunds me
of that image ot Justiee Black carrying that copy of the Constiwution in his
pocket
WELB s at,umportant that their interpretations be operative, effectis ¢?
Clearly. Brawn was moperative 1 1954, yet they made that decision. But
what came of 1t concretely? .

BENNETT It all depends on what you mean by operative, If you mean by
operatise that it became Law . yes Operative n terms of having an obvious
amd smntedrate ettect. ves and no. Indeed, following the Brown v . Bourd of
[ducaton decsion, the language ot the Court about the mtegration of
tacttties tabang place with all deliberate speed showed a recogmtion by the
Court that 11 knew when it muade this deciston that it would not change the
shape o things immediately . but that it would be o thas deasion that one
coukd go tor tinal appeal or ustibication as concrete Jhange was sought
WIB When I used the word - ‘operative” T meant -lppllk.lhlt. a regulation
which may actidly be put mte operation :
BENNETT MWell wvam, what does st mean- to put.anto operation” It we
put o hard enouih test to that - that st we sy dan’t pass any laws or don't
mterpret an constitutional protections to a particular situation unless they van
be tulhy npu.m‘ .~y o hundied porcent  then we maght just as well do away
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with the Constitution and all law and all human institutions because, if we
wanted to do & factual analysss on adherence to the Bill of Rights. we might
find that in many cases the spirit and letter of the Bill of Rights are not
operative, | think one says about the Constitution what one says about all law,
What it sechs 18 o hundred pereent. but what we can Iinve with and tolerate is a
rough approximation of justice.

Has more been doae to wid the phght of munority groups in this country
through the chimination o certain segregated facilities since Brown v. Board
of Educanon? Yos, ©hink ¢ great deal more has been done, and much in the
naine ot this wase, so 1t has become operative 1n that sense. And it set other
things 1n motion. 1s it operatis e in & way that we'd ke to see 1t operative? No.
It hasn't aclueved the hind of tull implementation that we'd like. Human
nature and intransigenie s not dltered, even by a 9-0 duciston of the Supreme
Court, i '
WLB  Docsn'tthis nisk the denger of hy pacnisy. especially from the point of
view ot a ligh school student? o thinking of the Murand. case, where the
Court ~ard you myst warn an arrested man that he <.t remain silent, has the
right to counsel, ete. The pohiee are given spediiic instructions about how to
arrest people, and the police complan abuat the time-consuming. elaborate
nature of the procedure. A spudent assumes that Miranda protects him, but
when he's arrested. all of ¢ sudden he's treated in an entirely different way
from what that case says so his ‘fath n the law, in the courts, may be
undermined by the dinerepancy between the law and its enforcement.
BENNETT  Ohkay. What you ratse there, among other things, is really the
dittficult yuestion of the timing of decistons. I you're on the Court and you
have betore you a piece of legulation or a wase where you think your decision
Is going to necessanly go agasst the graig of the thinking at the time, should
that be an important consideration for your decision? Members of the Sup-
reme Court have had ditferent views about thes. One argument is this. Don't
we really weaken our pusition when we come out with a decision which is not
popular, and don’t we in this way really gradually erode the authority and the
effectiveness of the Court? The other side may say. ot course, we've gotto do

‘what's right.” be « something that 1s popular or not or whether it will
immedigicly be effective or not. | don’t know. You have to see merit on both
stdes of this argument,

1t sectis to me the answer lies in recogmzing that the influgnee of the Court
will er sde of the Wealefhe Courtis expressing in its decisions are so toreign to
the thiaking ot the people who will have to carry-them out that the possibility
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of implenentation s really ml. At the same time, | think one should argue
that the Court on sonie oceasions does and should function as a teacher, that
15, 1t has atselt been the progenitor of an ided which has captured the minds of
the people. If one looks at the Court's decisions in that way, it provides
another source for contidence and courage. Look at thg Supreme Court as an
instrament of social reform-——luok at the issues ot"judlciu] reyview, commerce,
«lld labor. Here the Court helped change the thinking of a nation and its
people.

By the way. your student triend should get & good lawyer.

WLB In either case. we may be n the first situation talking .about the
tyranny of the majority . at least de facto tyranny, if the majority of the people
think of something as woperative. And 1 the other case, weé have nine old
men saving this is the way 1t should be. How_does the average citizen respond
to that® Which is he going to be more comfortable with, the fact that most
» people don’t agree with the law soat's not really effective, or the fact that nince
people say this 1s the way it should be?
BENNETT  Distinguish between the long run and the short run. | think
most people 10 this soctety are still pleased that there is a Supreme Court.
There are, of course, as you hknow,, certam chechs on the Supreme Court—the
President’s power to appoint members, politics, and the intluence of popular
thinking. for example. In the long run, when people stop to think about
having the Court. whether o not they disagree with a particular decision, 1
think most people will decide they would prefer to have one. Even with'the
temponzing we talked about. it does supply o needed permanence in the
system which most people support. ;
WLB  When | was talking with my students about doing this interview , the
tirst comment they made invariably was “The law? What do you mean the
*law ™ They really felt asaf sumehow they were isolated from the law. Do
you, as a protessor, see the law as having a daily mflu;nu in any real
conscious way ? How conscrous are you ot the faw?
BENNETT  In terms of the daily operations of the law, 1 guess I'm not
mach more conserous of 1t than anybody else. The fact that | teach law mahes,
~me conscious of it protessionally . but i terms ot its day -to day operations I'm
not.

And that suggests to me, by the way, that most people ¢dn say honestly
that, by and large, the law docsn’tintertere wath their treedom, that for the
ntost part they can pretty much do what they want within the rules of the
game And this, of course, s pertectly appropriate. The Law should be a kind

»
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of lidden substructure, @ kind of hidden undergirding of socidty. It shouldn't

be somethiag Jonunant 1n our hives that we notice and pay “attention to every:
£ day  As Paul Freund has satd, law should tmpose same measure of order on
the disorder of espenience without stiflng hte's diversity The law is not a
deity, and we shouldn’t worship it. '

Really. lav. 1s there to enable human beings to do the things they want to
do. and law only comes nto the preture whea things break down. when
there's trustration. when there's a collision, a conthict. T mean collision hter-
ally. When a car runs mto another car, for example, of figuratisvely. when a
husband and wife collide to such an extent that they can no longer make a
marrage po and commence divoree procecdings, of when two contracting
parties come into conthict i such a way that they can’t settle their differences

. privately Then you may have recourse to law  Law 15 o means of confliet
e resolution. - . , .
W Inn you do have ruuurs; to law. otten 1 think you've got to admita kind -,
of taluze. revealing recogmition that the private sworking out of things didn’t
. do the b, This s the way much Law sheuld be understood. 1t seen to me;
iU's 1 the background. aad one turns to it only out ot necesstty. Inoa general
senve, 1b seems fo me, law 1s d system ol institutional settlement for the

resolution of contlicts, .
) WLB S iould there be more general aswareness of the body of the law? Do
you think people break laws out ot 1anorance™ | ,

BENNET T No.nut very otten, | think But | do think ihere should be more
amlerstanding ot the law because it plays su¢h an amportant part in the
establishment of what we regard to be the virtues of a free society. people
should have a better appreeration of the law. .

Not too long ago, some fesearchers said they tested people’s belief in the
Bill ot Rizhts. (1 don thaow whether this was valil testing of nat. y A random

samphing of people were given tact situations which corresponded to reeent
Supreme Court cases. The people were asked to comment on whether A,
should be allowed te speak, of whether B should be allowed to wear this
armband 1n schoel, and so on. A magonity of people said no in cases where the
“ Supreme Court” had sard yes. What they saidy 1 effect, according to the
people giving the test. was lh.;g~ many citizens don't beheve m the Bill of
Rights as interpreted by the Court i these sttuations.
It the testing 1s reliable and the data are soend this suggests to me that we

need education o the law 10 a soviety that adseetises the value and goodness
of the precepts and protections of las, people should know what those pre-
CUpIN are, ' %
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WLB - Can you think of an example of a law which the vast 'majori(y of
people have disapproved ot for o« very long period of time? It seems to me that
your tfﬁjcétlon to demacratic Jaw_is that there would be a series of changes,
ore avhimisy after another. Are there certain statutes that might be in general
disfavor for a centusy?

BENNETT  Well, perhaps not .uunur) but I think tmmediately of prohib-
itien. Of course, there you had a problem of enforcemznt. Wasn't it Ring
Lardner who said, speaking about this Taw, that prohibition was better than no
Jiquor at all? The consensus was that this faw was absurd, and many people

. just went behind closed doors and broke it. Speed limits are another example,

a better one because the law there is clearly sensible. 1 think a lot of people
totatly disregard speed hnuts. And yet 1f you ashed them whether they be-
lieved n them, they'd say they did. So there vertainly are examples of laws
which simply don't work in the way they were intended.

1 think though that one would want to distinguish something hike prohibi-
tion from. say. something like laws prohibiting certain kinds of police
searches. It nught be that the majonty of the people disagreed with the spirit
and direction of both laws, but in the latter situation you wouldn’t want to
change the law simply on that basis. You may say let’s give on prohibition,
but we cannot give on the search matter, and the reasons you'd do that, 1t
seems to me, have to do with the relative moral seriousness of the one in
comparison to the uther.

WLB  Would educ Mion De an answer then?

BENNETT  Well, education would certainly be an answer with regard to
something like knowledge about recent ejvil nghts legislation. T think this is
done every day 10 schools all over this country. In some places Ive observed
the great difference between the younger generation, the students I've taaght,
and many ot their parents, o terms of therr reading of this situation. And
human nature has not changed. What has happened is that many young people
by way of reading and by way of the educative intluence of some of the news
shows and an oceasional big preduction of o ratienal television network to
which they’re exposed really have been educated out of a very partial and
.mtense kind of prejudice,

I mention TV because [ think 1t can be so nnpurt.mt I think TV s really
destructive of value 1 many ways as well, but 1o this situation 1ts beneticial
aspects qust can’t be denied. These students watched Martin Luther King on

IV, saw his peacetul demonstrations, were witness to his cloqience, saw him

being Jubbed, and so on. They hed more than word-of-mouth and something
that could be changed each time the story was reported, they could see it with
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their own cyey. And this dcgrcé of exposure had sometling to do with the
change of attitude. ‘
. WLB  And they've been in assrooms with blacks. o, which their parents
may not have had an opportunity to be. . ’
I'd hike to 20 on to the power of enforegment of the law. Our society has
. ended up with a bady of statutes and says it wants the people to abide by them,
when they don't, the society . through enforcement of its 1aws, throws them in
. b or fines them o 4n some manner reprimands them. Is there an awareness
of these penatties? And do they really influence behay ior?
BENNETT _Well, we've got to step back a bit and recognize Ghe basie
rationale for all this. Justice Holmies says that the idea ot punishment like the .
wea of faw 18 really very simple. 11 you want to lise, there are certain things '
you have to do, you have to eat, you have to clothe yourselt, you have to get ,
o ot the cold, and so on. He sty you want to live among men, you have '

~y

to live according to the rules *hey "ve set up for the souiety in whichyou lise,
and., it you don't, Holimes says. they I put the screws to you. That was true in
the titth century B.C., the thirteenth century , ard 1t's true today . Why put the
screws to men? What effect does the punishment hase? Well, thls is r;.nlly a
very complex ssue. )
1 think that pgn.nltus have hitfle it any educative influence gn the person
being pupushed, The Svidence today suggests in fact that pwpl; learn ta be
more cruuingl when they re put ain jail for the viojation of a JRiminal statute.
The etfect biere 15 not positive but negative. Talking about fines—tor traftic
violations, for example—T don’t know it yqu'd call them educative, but I do
. think they operate as an eftective deterrent. People do u‘h.\cr\_c within certain
« hnuts some prowmty to the speed himit perhaps out of coneern for their -
" passengers, but also because they don’t want to get a ticket.
WLB  But when a person goes to gail. has farmly . other people azound him,
may re spnnd ‘Look what happened to him. I'd better nut da'the,same thing.”
BENNLTT s that education’ Didn’t the people know before what has now
Al only become pognant? Perhaps we've induced 4 certain amount of tear in
those around Bim. At the same time, the people around him (his friends an¢
fanuly) may feel a great deal of batterness toward the society or the system or
- the institution that may have failed hum and contributed to his sad lot. | don™
know 1f they've bun educated,
WLB  The law can't avord that kind of p;rsnnal bitterness.
BENNETT  The guestion really 1s whether the hind of personal hltturn»ss
engendered n the person wiw's put i jul and in his family is a better
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alternative than what we'd have of we didn’t put him in jail and faced bitter-
neds from another source. )
Intepestingly — and revealing something th.nt I've found students quite ig-
norant ot when they talk about the law and thiey talk about punishment—I've
- heard the phrase “lea talioms.” the law of retaliation, bandied about to
condemn the Taw . to talk about the law as a Bartl instrument of justice. You

know. the idea of an éye for an ey ¢ and o tooth for & tooth—if an individual
has done sumethung wrong the law will exatt something tmm him — is used as
evidence of the harshaess of the law. . ¢ .
But when lex taltonis became operative, 1t was a signal mark of progresd In
¢ theold days. T mean the really old days, if Thad killed you, your family would
avenge your death, not simply by killing me. but by hilling every one to whom
I was related by blood because., of course, the bad blood was partly responsi-
ble. and the appropriate thing was to rid the world of this blood. So when the
, Law cane glong that said if A Ml B, we will take A" life, this was a picee of
progressive legislation. It set turther limits to vengeance.
WLB I sense o parador. You talked before about law emanating from
custom. And now we're talking about law in impersonal terms. When we talk
about the law and mean the” palice, sogdivide into two Factions, the pros- ;
ecttors and the citizens. .
BENNETT Idon't think this is 1n.violation of custom, It may be perceived
as @ wefthey situation by thuse 1n the situation. But as for society and the
individuals m society. it you dunt think they want ®engeance and seek

revenge for partieular acts OF .crimes against soctety, then T think you're
wrong. Sonie measure of fevenge 1s consistent with human character and it's v
quite consistent waths the custhins of people. If anything. T would say that
history argues that a system of restraned vengeance is L\lLanLL of enlighter-+  # .
ment. . . /
WLB  Does the Law havesa nght tn infringe on personal prrv.u.y ; p
B[ﬂ\\[ TT  You've alreads g umm the answer when you 1 ash the question .
i that way. Nogat doesn't have that right usually. But wiut constitutes my ) ‘
p;rsnn.nl privacy? * .

WLB It seems to me the state wan al\\.i)s take th; tack of saying that, ~ .
because atome pont along the ine the”public 1 1_01111. to be .:tfu.t;d we
Must INCEVCNe 1 4 person’s  hehavior now Tt seems to e obscenity cises are
like this . ’ « "o - v
. BENNE 1T, Yes. that hine of argument s available to the state¢ Whether

that hine ot argument always works 15 something else again. For the Tast
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twenty or thirty years, a balancing test has been vperating in some right-to-
v pitvaty cases. That 13, what you do 15 look at the possible harm to othet

" . people or to he public engendered by allowing an act to take place and the

+ 7 7 Wkelihood of that harm's occurnng and’balance them against the harm of
intrusion info the privacy of the individual, considering also whether the

- 1ntEUson ts 1nto an area which we take to be “‘sacrosanct.” One Wa) of -
mﬁ‘krsmndmb what we take to be sacrosanct is by refernng to the Bill of

ot Rights, We're very wary, and we should B¢ very wary. of intrusions nto .
\ . actiyetiés like tree qpccuh"and free worship. When wg get into uclivitics like
oL shooting up with herow, where the possibilities of dunonstmbk hari to other

N : «people are obvious, then th bal.mr.m shifts, - :

wLB There's another, 1sdue, too-Sverifiability. In obscénity cases, the state

. ¢ has atery hard time establishing that the person’s behavior is actualy obs-
- ¢ Luene. and & new dimension’is .nddul {o the issue. N

+ Do penaltics geg.into the balancing act? I“’sgﬁse that many-people 1 this

country don't see the law as being very consistent, and in many cases it even

- scems very | Whlm‘sll..l‘ dependiag on the resources of the person.  often his

physical appearance. perhaps his races Doesn’t this undermine the cutire,

L“LL[!\L"LS* of the IQ_.:I system? Or aren’t students justitied in viewing lhl.

.

oo Jlaw in thiy way? . N
. BENNETT  Sure they are. But I"think one wants tp distinguish what you
,might call the statements of justice or th; statements of law from th; adminis-
trition of law, o .

Let me try a sumple answer to your question. Then I'll go.into more detail if
you like. 3t in the books there were a statute saying that black pwplu shall be
treated differently from white people with regard to penalties and punishment

.« for cnmes, 1 don’t think suchr a law would last very long without being  ~

" challenged and-overthrown, Bu( that’s d different thm;__'lmm what we see in”

»  the admipistration of justice, !h; hind of partidhity that's ;__om;__‘to appear in it.-
Agam, applmatmn will fall far behind exemplary principle. But, given the |
\hmu.\ ['ll tahe my retuge in the law even so administered rather than do
without 1t, and Fll say that these stdtements of law constitute for me places of

B , ) r;tug. pldu.s where | ean 2o, where 1 can hide, where | L.ln Mse the k\W to ’ e

. .~ reyst that partiality  which has already been mamfested. Law even mnper-

Jectly adnnmsu.rud. 15 yet preferable to uribridled force and hatred unre-

strained by institutions and rules And I'tLappeal.

WLB- It scems to me you're again suggesting th.lt law may be somehow

separafe from mankind.
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BENN[:T’I' ln away, itis. na \tav, I”bt)c.v; |t sa refube for men from
.men. Of course, 1t's an imperfuct refuge because, wheréver one goes. wher- ,
- ever one seeks 11 0Ut, ORE 1S guing to find men administering it. We do have a
hnstor)w—-and nogonly a history but abundant LX.l[\lpILS——Of people misusing
lht. IdW. w -~ -
NLB Is there hope that admifiistration will be better?
BENNET [ Certanly. And past of the reason for fhis hope is the_ matura-
8 . tion of the same generation of students that raises this question. Puhaps if this, . ;
peneration dectdes to g mtolaw .uﬂl the administration-of hw business, the . )
luture will be better. : o Lo \ )
In a general sense, the answer 1s simpl¢. Madison said you can frame the «
best laws you want but without virtue in the people they’ll be of no L“LC}
Nov.. | don’t say that the Amernean pmpk are absolutely without virtug, no1 . ’
' do T say that the law 1s .lbsolut;ly wrmou either -1 think it's ampgrt’nct, and '
‘ md‘wd can and should be mugh bgttcr in st}umgm and administration .Right
node-£ think our most important need in terms of th law is not new constitu- e
tional protections oF provisions and, th terms of prority, naj even the change .
ot many statutes. What 1;nud;d more are really fair-minded and delCdlLd
men and women who will enter the proféssion and .ldnnmsur what seems to ~ .
me to be a reasomably fair \)stt.m of rulgs i ma'ﬂm.llly f'ur ways.
But'now | want to ask a quutmn backh’to thise sfudents wiho t‘]unstlont.d the
consistency of the I.m Are thel wln&.m go td law school, and if*they go to

<
- LY

-

«» law school what are thLy going to do*Are they };mnﬂ to get into the adminis-
tration pf justice o afe they going to change thejir mmds‘ and their values?
o How many of them \xho are concerned .lb10ut the .ldmmmr.mon of justice an‘\
arg not going to I.m "ol would consider being polm:mn’ This, of course,
NN tlu place wherd the law impinges upon uunns i1t the most direct way How "
y Dtdny of thesé students are willing to go out after eollege .md pt jobs as . .
policemen and Volunteer for service Inethe bhgtto’ .
WLB Do you see the recogmtion of this hypoerisy as & good \lyl’ . .
sy BE:N\LT T 1do. There's nothing wrong with hwmnsy indtsell. IF we onl) .
L\pruml avhat we were in fact, we wouldi't have much to aspire to. Hypoc- |
LISy 1 ofie way for a nan te ru.nenm, how ml; away he ts from thl he claims !
hg ought to be. What s that hm about h)ppms) being “the hom.l;n vie¢ pays . ,
o virtue™? . : ) : :
WLB  Then [wense also that wé're ﬂutml_ buck to the 1ded about democraey. '
< It ghis current "metmn senyes the hy pocrisy i the law’s admittistration and
actually tries to change it, then the Lm somehow will have rcspondnd tou new = *
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generation, and responded 1n g democratic way-to the feehings of the people.
BENNETT_ No. Ldon't think’the general substange of the faw will change,
but the adnurfistration of fRe law, the provesses of the law. as you suggest,
would be changed by it influx of tair-nunded people who Could remain
tar nuaded throughout their carcers. H you mean does the law inatselt i this
way have a hind of power to transform human beings, no, it doesn't. It

certatnly doesn’t. . = "
I think here one wants to distingu'sh between the .mthnnl) of law and the,
2 " power of law. Let s take'the Supreme Court _agiun. A you said before, it's
minewld men. There's not « whole lot of power there, but there's a great deal 353
. of wafhonty . But without the willingness on the part of indis iduals to go along

with that authority, we ima) have little 1 thg way of concrete eftect, This is
one réason why the Supreme Court, members of the Supréme Court, are
. reluctant on so many oveasions (and people don’t understand why they're
reluctant) to tahe upon themselves those ases which pu)plethml\ they réally’
) ought to take. -

*Justice Warren said no Inn;: g that, people have got to remember that it's )
basically through the pohtical process that change s gong to be brought
abuut, because one way to destray something ke the Supreme Court is to
«k.nn on it to®e the agent of every prece of enlightened progress. It simply
can't bear that burdm it's semply not strong enough to do that. The Suprgmc,
Court functions as a Court of last resort, and this 1dea of last resort should be
Laken senously. I we believe that we want to have a free %ncicly and free
istitutions, our first Fesort h.nx gotto.be to the political prmcss and to the |

. cigzenry, ‘

Americaits wouhld hl\g to think of the Court as something Jess fragile than it
really 15 There's a greal story told by one of Jastice Warren®s law elerhs. One
murnmg:: carly on a day the Court was in séssion, Justice Warren was ap-

, ‘prn.uhrm. the' bull(llm. and ran into his law clerk. They were standing there
chatting when™a group of tounists came up behind thet.,, taking pictures. A

: geatleman an the group went up and tapped the law clerk on the arm, pointed )

. to Warren, and said, “Would you ask that old nman to move? I want to take a .
picture ol the Supreme Court.” Americans would like to believe there's a
kind of imnwitable strength and power there, a hind of transcendent and

"

Ltgrnal muind there! But such o thing really doesn't exist. 1t's mine men trying |
t h;.un out s best they can what certain words mean and how they apply to '
- Lertun ».nualmn\ There 1 tradition, of sourse, and there is history .and

prucdunt and the p\)\\lblh() uf gnﬁd Judgment, ‘but there are nd answers in "

d . : . , . "' ' .
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the shy’gr ipfallible tablets in the jydges’ chambers.
WLB 1 sense a real cymcism in you about human nature, and I don’t know
whether 1 agree. Law comes from custom, and I agree with you about this
1déa of fairness in people, although I also recognize self-interest in every one
of us. But I'm wondesing whether my behavior has been modified at all by the
Paw and whether 1t would be differentif there weren't any rigid rules, if there
weren't an) police.

" BENNE™T That's a speculation | think we all indulge in. Part of the
experiment 1s impossible, because you and 1 and anybody Ilsumng to us can't
really start anew, start atresh, m a society without laws, to really test whether
we nud laws tn 4 soctety, because we already have bun c‘\poud to them to
su;h a degree that perhaps we've 1n part been influenced in our thinking about
what's night and wsong by what we know about law. And our society has been
<o nfluenced and 1 turn ats influences upon us have been so direct that we
really wouldn't have a fresh cxperiment in the way we'd like to hav€.

What would a society be without law? 1 don't know. If it were a society of
men and women who'd been éducated in law, whe'd lived in a society of law.,
I expect the shape of things would sooner or later be not very different from

that of the place they had lett. You hnow, this is something that one can learn |

from history. [ think « reasonable way to define a revolution is as an attempt
to overthrow the existing legal order. It you examine most revolutions, you
find that a few years after the revolution takes place the old order begins to
re-emerge. The Russian revolutionanies wanted to overthrow all the laws of
czarist Russia, but they tound that in order to operate. in order to have the
“new’ society function, they -had to take the largest parts of that law and
make them operative again. I think most revolutions prove that case.
Whether we would want a socicty without any laws at all has to be asked in
terms of whether 1t's possible for men to operate well without them  For the
most part, | think the evidence \llLL_Lbl\ not. You can Jo thought experiments
and take situations 1n our society or in other socitties where law effectively
breaks down, where you've got, say. a rot situation, the police standing
_outside an area forming « hind of barrici, but inside there are no pchierandin
there the laws are not operative—and decide whether you particularly hike that
situation. )
WLB At the same time. you can take the example of a commune where
ome hind of natural law & the order rather than any speeitie code.

BENNETT | [ have a lot of questions about such communes. First of all, if

Its a commune, let's,say. of twelve people. then you're talking about a
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society which probably can operate in one sense pretty effectively without
formal law. That 15.1t's possible for a time, although not likely, I think, in a
group of twelve for enough sespect and enough human love and enough
affection to exist among the members of the group so that the Kinds of
sanctions that operate (and sanctions do operate) all operate internally. But
you're not dealing here v.ith a situation 1n which you don’t have law. You're
dealing with a siuation in which you don’t have written law.

Look at the association one has with one’s closest friends. Are these as-
soctations without law ? Well, 1n the hteral sense of law, yes. But are there not
rules? Of course there are rules. There are complex rules, and difficult rules.
Certain things are not done. Friends don’t do certain things to their friends.
Internal sanctions operate. We don't have to write them down because mem-
bership in the group 1s desired so much, so avidly, that the internal sanctions
are sufticient here to hold people in check. But that's a saciety of twelve, nota
~oeiety of 200,000,000, mostly strangers.

But | have other questions about that commune. 1 want to know, for
example, 1f 1t really 15 a separate society. I mean, 1 want to make very sure
that nobody 1n the commune is getting a check every other month from
somebody who slogs around in that other, law-bound society. | want to know
what degree of dependence operates in this group upon the larger socicty
which they've supposedly gn;cn up. Have they given up everything they
learned 1n those schools? Have they given up the narture that their parents
have given them? They'd have to do this before yu could confidently say
here’s a society operating without law. If I can shov, you a hundred ways in
whith they're dependent on that larger society that needs law, then their
“virtue™ 15 parasitic and their dependerice on law is obvious. .

Is this sousety then without law when perhaps part of the suceess of this
small society 1s due to the fact that people were able to grow up and liveina
society ot law, which enabled them cnough leisure, enough time for educa-
tion, and cnough time for the development of ther affective capacities so they
can go out and have a successful commune? Take twelve people who are
eivilized to such a degree that they've all been educated, theyve all been
rased 111« rehigious tradition, or 1 the effects of a religious tradition, that
teaches love and piety and respeet for other people. and you haven't talked
about a separate society at all.

WLB  Wtat would drive them outside that society?
BENNETT 1 can understand that instinet very well. There are lots of pains
as well as pleasures assouated with living in Boston. | think it would be
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groovy to be up in the woods in the Vermont hills for a while with a group of

people. growing our own food. It would be a very pleasant existenee in some

ways. )

WLB  You don't think 1t has anything to do with the way the law is being

admimstered? Right now., [ feel there's a strong malaise about the law. Some-

how. people doa’t see 1t as something that's improving, something to be
respected, but rather they teel that it's somehow let individuals down by the
way it's been administered. » e :

BENNETT | think that's partly because of people’s expectations. When

you've got a4 soctety hike ours, where there’s a tradition of meeting expecta-

tions, and people begin to think more about things that they'd like, their
expectation of law becomes greater.

But people don’t acknowledge the real progress that's been made. Some-
times 1 think talking about law should really be preceded by talking about
history. because when we recogmze that things like laws aga'inat child labor
weren t passed until 1940, that we didn't have effective open-housing legisla-
tion and we didn't have certain nights like the right to an attorney for those
aceused of crumnal actisities until the 1960°s, one recognizes that it's only
really quite recently that many important inpovations have takgn place
Agam. where was that Garden of Eden from which we fell? Where was that
soctety of law 1 which people had greater degrees of freedom than people
have now?

: WLB Don't soy think at's possible, too, that the exposure to increased
communications that we'se mentioned betore has something to do with this
discontent? Previowshy people weren't so aware of the inequality of the law
and the Lnfairness of the law because ihey didn't knew what was happening
seventy-tae miles away, much less across the contirent. Now we're given the
opportunity to see. and to respond to, so much mere.

BENNETT  Not only the opportunity, but the time, the leisure. When
you'se got a soutety i which a large part of the people have the time and
leiure to engage 10 the very important activity of worrying about the rights of
other people. this 18 real progress. and this 1 civilizat on. When you've
movel to a soctety where an mdividual deesa’t have to spend all of his lite
worrving about his own swsival but can, as he begins te think about other
people. worry ahout thewr sutvival and about the proiction of their rights, you
Anow. 1t you know hidtory, *hat this 18 indeed . great moment in the human

cxperuacnt.
WIB  You'sesortof punctured my balloon. 1 came here today with all these
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uneasy feclings about the law. Now it seems to me they ve all been transfer-
red to the question of how the law has been adnumistered. Yet I still have this
feeling that there are bad laws,
BENNETT Of course there are. There are some laws that shouldn’t be on
the books. There are a number of laws that are on the books that aren’t
enforced—the prohmition-type law, stifl on the books but not enforced. And
some on the books anG énforced that we'd like to do aw ay with. It really
wornes down to looking at a law and asking whether it makes sense or not.
I'd hike to get back io the point, reiterating Madison’s notion that without
virtue 10 the people, and this has to do with the administrators of the law as
well as with the atizenry. at ccally makes httle ditference how virtuous the
laws are. Justice Frankturter \.ud that civil Iiberties drass at best unl) limited
strength from constitutional gur.xntu\ He was after the same point. a preve
cupation with the legalities, as opposed to daily operations of political lite, i
the wrong hind of preoceupation fo the atizen. He sad.” Prumupatmn with |
the coasatutionality of statutes rather than wath their wisdom is prwuupatlon
with a false value.”™ No souiety can survive when the people in that society are
not themselves respecttul of the hinds of values the law wants to aftirm.
don't want to hide behind a position which says there's really no argument
with the law and 1gnores the operation of the law, the legal process. It's the
duy to duay operation of laws against slavery or laws against child labor or
laws protecting labor umons which 10 fact gives us reason to believe in the
legal system and protess. So wl.en we're making the case tor law, we don't
just ~ay these are beautiful words, we say somesof these are beautiful words
& Lespress profound moral insight, and theyre in effect. Then if one wants
t pratse the law for ats vitality where appropriate. one should be able to

condumn the law when it malfunctions. Fm simply arguing that reform of the ™

legal prowess, that i, changing how the adnumistration takes place. 1 a hard
business which readly gets back to human beings 'ﬁ;d therr commitments and... ,
what theyre prepared to do. Reform is pnw\k Rut obyviously, simpiy gul-
ting turned off to the law and to sts admimistration won't do the job.

Let me use o friend of mine as an example. When he got out of law school,
he worked as a poverty lawyer in Texas. He had a niusculously difficult job.
an impossible job. He had something hike 1,400 chents tor whom he was
responsible as a lawyer. Well, the degrec of frustration he{félt in trying to do
justice tor 1,400 clients was, of vourse, enermous, but he plugged away and
plugged away. spending a lot of his time working on welfare statutes and their
application in the state of Texas. Now, four years later, he's going back to

<
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Texas to ar;uu 4 case befure the district court in regard to an important picce
of weltare legilation. He thinks he's going to win the case, and i he wins that
case the ettects 1n terms of the opzration of the welfare system in Teas will
be considerable. But it was really his involvement in the process m a very
direct way. 1 a way that demanded a lot of time and cnergy and attention
tron ham and enabled him to get to a position where he knew his cases, knew
how these laws “lived.” that epabled hem to be m a position where he could
bring about some sort ot retorm. The good laws still require comniitted men
for their vitality, but some bad laws survive by themselves.

WLB Is justice a viable goal?

BENNETT  1don't think we're coadenmined to the status quo. But I don’t see
the full approximation of justice as a real possibility cither. There, 1 think,
you're talking about something that woutd require the transtormation of
human nature. There will always be partiality as long as men inhabit the face
of the carth, The queston s what response we can mahe to that partiality,
what hinds ot sateguards we can build 1n so that that partiality takes the
smallest toll.

Justice 18 a vable goal and the only goal of a legal system but the desirabil-
ity of the goal and the value of our efforts toward 1t don’t depend on our ability
to get there. You hnow, turn 1t around, it's hike the guy who says there will
always be poverty, thercfore, why should we work toward the climination of
poverty ! Well, there may always be economic difterences between individu-
als, but the real yuestion v, Can you eliminate truly serious, truly invi idious
kinds of poverty 1n which people don’t have enough to eat and dic or sufter
trom lack of proper autrition? Yes, that’s powbk. and its approximation is
very possible.

WIB  Itseems as long as we have this goal and the reality of the situation is
xmh that it otten wntmdut\ the goal, the wndividual, especially the” young
student, gives up. "
BENNETFT  That's s sou set upai hind of eitherror situation. either we ha\;
it all, or nothing. Anything less 1s not worthwhile. :
WLB No He sees the contradiction, he sces that people are going in the
direction of the goal, but becauseof human nature of because it's so lofty . the
goal may never be reached. And that leads him to a helplessness, a teeting of
< tutthty. Waat bappens to that one indwvadual who really wants to have an
impact” Talk atout your friend, the welfure lawyer.
BENNETT  But, you see, he doesn’t set hinself the task ot retorming the
whole legal system. He sets lamselt the task ot reformng a little prece of it
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Don’t sct your goals so high that fatlure 1s inevitable. Don't build defeat into
your plan, If our students get frustrated because they can’t do the whole thing,
then the problem isn't with Jaw and how we're talking about law or how
toey re understanding it, the problem is either with us or with the parents of
these students in leading them to believe that somehow hife is without such
frusirations.,

An eighteen-year-old sunply should not believe that pertect haépineas and
perfect contentedness and perfect love and pertect justice are really very likely
options for him or for anyone clse in this life. And it he does believe that, then
the problem s sertous, and it i with his education, It doesn’t have to do with
the law, 1t has to do wath his degree of exposure to and appreciation of
eapenience. And I agree that most of our students are not sufficiently exposed
to life to enable them to see the problems with those positions.

. WIB Inaway. though, this generation of students 1y rgally pretty apathetic;
they may gi e hip service to all these things, but a lot of the tine thcy"rc more
concerned with musie, incbriations and a vanety of other sensory pleasures,
I'm wondenng how sincere all their discussion about inju dice is. )

) BENNETT | wonder about it, too, but I know that one point certainly is
true. It you detine a system in such a way that all the individual ever hears
about 15 its injustice, his natural cesponse will be to turn away fromat. If you
Jon’t sugpest to hum that there are possibialities for change, for reform, that
there are vases, real cases, that have been decided dicording to the bust and
noblest vt prinaiples, how will he find out? Take a student through som:thing
Iike, say. the history ot labor untons i this country, and study the history of
the law ot hibel and see the history of these particular protections and how
much blood was shed over them. Let him see how one man, say Edward
Coke back in the seventeenth century . was able through his career to bring
about some very important changes of great sigmficance. Thes might turn a
student on agan or at least qualify his tendency to turn off immediately to the
possibithitics of reform, Create ambivalence. It ou paint the picture in such a
way thatat's all dark, ot's all dismal, then Fon wath the students. Fm going to - -

. Vermont, Fast,

WIB  But i~ the answer the Nesw Yora City policeman, a graduate of
Amberst, who trascels around to cdllege campuses reeenting graduating

K}

semiors tor the City Police Foree? !
BLNNLETT  That nny be one answes, sure. Why not” | thank another an-
swer may be having students read some impertant cases i the law. Thave my |
treshmen tand | don’t think they're that much «hllcru’nt\ from high school ‘

)
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semprs) read some cases which they really marvel at. You hnow. **My gosh,
here was this guy on the Supreme Court who really still preserved his decency
and humamty., this Justice Frankfurter. There was this case where these police
had broken tnto a guy's house and he'd swallowed these pills and the police
pumped the pills out. This case got to the Supreme Court, and Justice Frank-
furter sad, *No. that's 4 violation of the decencies of civilized conduct, that
Just won't do. We just have to turn this case around. because we're not going
to have the police doing that sort of thing.” ™ Here was a man, this Frankfur-
ter. who had been a very successful lawyer, had been “establishment™ in all
the ways one van be “establishment,” had achieved a position of influence in
the country, and who still preserved an cnormous degree of morality of soul
ond morality of mind. This 1s something that gives people faith. You can see
1t with Brandeis, you can see it with Holmes. there are very, very great men in
the Amenican legdd tradition, Greatness is still possible. Students can still
believe in it.
WLB  Where does law end and morality take over?
BENNETT  Well, 1 don’t think one v draw a sharp line and say here’s law
, on this side and morality on the other side. First of all, 1 see”law as an
expresston of morality, I don’t see any reason t0 say that the law of contracts,
which says you ought to tell the truth and you must carry through on your
promises. js noi the expression of a hind of morality. Or to take a stand on
teckless driving, to take a stand on cheating on your income tax. is to take a
stand which has moral implications through and through, so that talking about
the adjustment of relations of individuals 10 a sodiety is talking about the
morahty of that society. >
What people usually mean by this question about law and morals (1 don't
know 1t st's what you mean) 1s prisate morahity, that area of privacy. What is
that arca of privacy into which the law shall not intrude?
WLB  Actually Fmonitrally reminded of the Crito and of Martin Luther
King's Lesier from a Birmuingham Jad. Both Plato and King said that we have
to obey che laws of the land. out soctal authority . If we really believe in the'

. s

soctely 1telt. we cannot go against the edicts of that society.

BENNETT  No.that's not what they sad. Neither of those books. the Criio
or Letter from a Birnungham Jad, should be read as if it were saying you
should never disobey the law.

WLB  But both texts seem to otter sinilar interpretations of the idea of civil
d'sobedience When does one’s morality say vou have to disobey that law?
Let's go back to the student who was being dratted but whose own morality
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tmaybe this 1s what you mcean by private nmmht)) said, "letun my consci-
ence won't allow me to participate in the army.”

BENNETT  Wcll, 1 am tioubled by the example. The tradition of civil
disubedience 1s o fuller and yet more exact notion than the notion that private
morality tm.:swlmU) leads one to disobey a law. First of all, the issue must
be serious, must be ore whudh s not trvial. If somebody sits in the privacy of
his room,and smokes some Mmarjuana, 1 don’t think we should call this act
ovil disobedience, this s something different, simply a kind of private dis-
obedience. ‘

But civil disobedience, for Martin Luther King, 1s when somebody takes an

issue that 15 a public_issue of some gravity and is concerned to express his
opposition to 1t in a public way so that others may sce his opposition to it, and
expresses this opposttion so as to appear to the conscience of the community
to change its posture toward a particular law or ordinance, often in appeal toa
higher law of the land.
WELB  Wouldn't vou add to that « willingness to aceept the penalties for this?
BENNETT  Yes. | sould. And there are two more comditions, it seems to
me. First one constders the alternatives very carefully —whether this is the
wisest way to achieve the end. There's a kind of restraint here. One doesn’t
engage 1 el disubedience on every occasion because it then loses its force.
Second. there has to be a recogmtion that ultimately one i & member of
soctety and that the final judgment of society is to be accepted. It's a testing of
one tule againstanother rule, but the rules are always rules within society. It's
an appedl to the commumity, but it"s abo & recognition that the community
doeg have jurisdiction over the individual.

As Martin Luther King sad i Letter from a Bnmmqhum .Iml one doesn’t
tahe this stand as an 1ndividual apart Trom Society but as a member of society
who 1s reminding society of another, higher moral good by means of which
this offensive rule 1s to be measured. It's an appeal to a value that socicty has
already atfirmed. And as John Silber of Boston University says, the success-
ful ainal disobedient is parasitic upon the virtue of the society whose law he
openly disavows. King disobeys a particular ordinance in Alabama, he says.
not simply because 1t's unchristian but because 1t's unconstitutional and be-
cause the Umited States 18 suppused to be on the line for equal rights. What he
does by hes act here 1s to ash the community to examine this ordinance in view
of the protections of the Constitution, which should vitiate the operation of
this particular ordinance. The Constitution 1> the higher law.

And, just to say something clse about this point of aceepting punishment.

v
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King willingly goes to jail for viokation of this ordinance—not only willingly
but triumphantly. This 1s a lesson, 1t seems to me, that people who ask for
umncxt), have not understood at all, that real strength may lic in being
pumished and trumphantly aceepting it—here is the moment, the cutting edge
of the situation, the moment when. the community 15 to be embarrassed by
your imprisonment.

WLB Do you sce civil disobedience, as King defines ity as a powerful way
of changing bad taws? : i .
BEANETT 1 did then, and ses it stll may be, when used ,panm.l) and
correctly and in a discninunating fashion. P'm fraid right nod we ought to
“have something like a moratorium on it because the thing has lost its effect,
it's been so badly misused by many who didn’t satisty the conditions King
mentioned: self-restraint and moral seriousness. e
WLB  Then 1t ceases to be civil disobedience, by your definition.

But I stll sympathize with the student's feching that the law is somchow an
abstract power, a sort of monolith, 1 “They.” that he just doesn’t have any
possible influence on. That seems to be the fecling of many of my students. ”
BENNETT  Well, 1f 1t's historieal evidence of progress that's needed, there
are books to read. Or take a look at the last fifty years. You can be given a
hundred and fifty important pieces of legislation which have had a profound
and positive effect on this society. Do you want indisvidual examples? You
can borrow my friend, the welfare law yer, or my brother, a conscientious trial
lawyer. Or borrow some law students, And f the student still sits there and
says he wants to think of the law as a monolith, well, okay. he's o longer
open to evidence. It the question s whether anything can be done to bring o
torward new arguments and ideas, the answer is yes, things can be done. But
can you as d teacher persuade atl your students of the truth of that? The
answer-is no. Some of your students, 1 have to believe, will be m\lnubly
stubborn on this pont, and there's no evidence i the world that will change
them That's to remind the teacher of something he should have always
known. he can't educate all his students. He can only make his best effort.
WLB Lets be more specific. How would you go about presenting a case
for the faw in a high school ¢lassroom?

BENNETT  Well, there’s a vanety of ways 1t wan be done. One way 15 to
start with something current, very topical, something that people are con-
cerned with—something ke the night to privacy. or the pornography cases.
Talk about a particular case that you read about i the newspaper, and then go

and read some other vases that were referred to in the newspaper story so you

ERIC

Aruitoxt provided by Eic:
R |




ERIC

Aruitoxt provided by Eic:

~

26 P

>

get a lutle something of the lustory of this particular problem.

Students do a lot of talking about the night of privacy, but can they explain
1t? Y. . start oft by ashing, “*Where does the Taw get this notioh of the right to
privacy anyway " You give them a specific law case to work with. And you
2o back and read a hittle bit of the history of the law of privacy. Now, this
might sound very dull, but reafly the sort of things that have happencd aren’t
dull at all. You could use a number of cases here to show the evolution of the
law of privacy 10 g way  which T think students could be very interested.
These days, people talk about the law of privacy and the right to privacy as if
ithad always existed 1n the law, but that's not the way 1t is. It was really about
1900 that this thing started to get some attention in this country.

I've found students really enjoy reading the material relevant to this notion
T privacy in the law. One of the important morhents canfe sometime in 1902
when a lady was \\':nll\mg down the street and had her picture taken by
somebody. A few weeks later she walked into a grocery store and found new
cereal boxes with her picture on them, labeled **So-and-So’s Cornflakes.”
Well, she didn’t like the idea of having her preture plastered all over groceries

'.nll over the country . so she tried to bring legal action, and the law yers arguing

in her behalt argued that the nbht to privacy had been violated. This was
Ruberson v. Rochester Folding Box Co. The courts didn’t know what to do

with the case because they couldn’t find much about a right of privacy in the

.common law tradition of law. Is this a property right? No. Do you have some

sort of night 1n your own person, 1n your own image? They puzzled about it,
and the case inspired a lot of reaction. People started thinkm;, about it,
worrying about it. )

About two years later, a very similar thing happened.. recorded in the case
Pavesich . New England Life Insurapce Company. In Georgia a man had
his pacture tahen and vpened up the newspaper one day and found his picture
and 4 mptmn saying “'So-and-So Did Not Buy His Insurance from Our.
Company.” Next to his pieture was the picture of a very young, handsome
fellow who had bought insurance, whereas the fellow in question looked
bedraggled and not very attractive. Because these pictures were being plas-
tered all over the newspapers all over the country, hL felt that a right had been
violated. By then. the Judges and lawyers. given more time to think about it,
decided that there really was a kind of night of privacy. a right which was
difterent trom a property night and difterent from other sorts of personal
nghts, but by a kind of blending ot nights which already existed, one could
find a right of privacy. '

g
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"WLB  For vxample, coulil you begin with the teacher froin Sheboygan,

Wisconsin, who was fired and ended up committing suicide because of an
invasion of his privacy ! That recenved large media coverage a couple of years

LN

wt

ago. M .
BENNETT  You nu;_.ht Jtart there. 1'ma not fanuliar with all the fdcts of that
case. But in dealing with any case, 1f you're talking about the law, the first
point you have to make to your students is that'a right of privacy simply isn't
what those words conjure up in their minds, 10s what Taw has decided on the
basis of past decisihns are the boundaries of this night. This is why 1 thmk the
historical nqury makes sense. Then we begin to see some tamllmnty with
these cases. The point 1 want to make here is that these cases are intergsting.
and some are kind of funny, too, in’a way.
WLB Histotical inquiry seems to supgest the precision of definition that
you were talking about béfore.
BENNETT Yes, that's « really interesting aspect of the law. People say,
you hnow, that the law 15 h.nmall) conservative. it's concerned to conserve
‘what 1t has already lad down and to malu what it has already said operative
" forhe future. And the complexity of the law teaches an important lesson: the
law trequently turns to the past. and, interestingly enough, the conservative
instinet s quite progressive. That is, you use the past to move forw ard into the .
future  Here's this nght, say. wn the Ninth ‘Amendment or the Fourteenth
Anmendment, which lies dormant for a number of years and then tor the sake
ot progress, for the sake of the future reform, lawyers turn to this past, to
something which was npcrz;tnc a hundred years ago but might have been
forgotten, and apply 1t this present situation for the sake of future progress.
WLB But they thdhbed the context. »
BENNETT The context always changes. This is a way law has always
operated Probably one of the most important moments in the history of law
took place m the seventeenth century, when Edward Cnlu challenged the
supremacy of the hing 1 regard to certain matters and said that Englishmen
were governed by Laws and not by the king., that the King, like other English-
. men, was under (md and the law. For his argument he went back to the
thirteenth century» back to Magna Carta, -

Who are the conservatives here and who are the liberals? Well, it's hard to *
figure out The hing appears to be the hiberal here Coke treats hl[{] as the
liberal who's trying to adopt a prete of wild-cyed progressive legnlation, or
what he thinks is progressive legislation, but Coke puts himselt in the posture .

of 4 conservative sayiig we'te trying to restrain him in accordance with the
ey

¥
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law of the thirtcenth century, which says no free man shall be imprisoned .
without due process of law. That refers to the law's and not to the king’s \

power. So Coke. puty himSelt 1n *he position of being respectable and conser:
vative and saying . l Just want to do what we've always done, 1 just want to
be consistent.”” He makes the hing look as though he's taking liberiies that -
really don't belong to him. This has always been a weapon of the fawyer.
These are things students should see. )
WLB  Last year at our school, we had a course that used the t\l\t. method to
simvestigate issues like privacy, divoree, and property rights, trying through
1ax"to get at the gueston of authonity. Do yeu think Yhat this type of semester o
course s the best way of teaching high school seniors about the law?”
BENNETT  [don't lean tm\.ml acoune on.law™ o»"legal rights.”” Lreally
hl\g the thematic approach. l like the «dea of pursuing some issue like *“author- a
m™or Lu(mn\hnp and then talking about law, say, if your course is two .
\Lnlt\ltl'\ long, h)r four weeks or six weehs, and within that talking about |
) some other single theme Tike prisacy, which we were just talking about. 1 like -
that because | think one thing that we don’t do sufficiently in our educational
system s show the lmudmlphnar) character of usclul knmwlulgf,’show 4hat o
knov fedge i~ not wmp.nrumnt.nlmd but that it nn‘)lxu all the_diseiplines Jt
once. Law is a nice example because it 1s so interdisciplinary itsell, but Niih L
wouldn't wdnt to talk about law” and block off alt the other kmds of lnqumes
that might take plate. t o .

Therefore, 1 think. pursuing problems undu the theme Jf something like
the question of authority puts in proper perspective the place and function of
the law. You see, I'm concerned to talk about the faw, but I'm very much
concerned to talk about the limits of the law . One way to sugggest the limits of
the law 15 to suggest that this 1s only one of th; things that man Jocs one hind ,
of activity 1n which he's involved, one hind of prn.\\mn of whe he is, and’
that theresare other hinds_ of expressions.

I nuight want to divide any such course 1nto three parts. f'lrxt let's say we're
going to talk about the authonty of the world of nature, the Timits nature
imposes upon us. Here T migh€pse ab ecology theme, whicl would be a good
way to start hecause the students ire interested. What's imposed onus by the .

* facts of biology ? By the facts of the world we live in? Raise the concept of

lmit here, of natural Timit, Then 1 might want to move on to the limits

imposed upon ws by“very cssential aspects of our nature. Here 1 might want to

talk about what phalosophers, psychologists, theologians, writers have t.nlkud

about—things  like s, (\)ngnml sin, ego. id.  passion, mlmnah(y.
.
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lrmtmndht)mthc limgs, the authnm) of urtam Jspeets or mgrcdmﬂx of the
self. Then, as wthiird clement, | nnbht want to talk abdut’the place obanstitu-

<~ ~flons and their aulﬁunt\ This wyuld be,a p;rlutf) good plage to l.l"\ about ., 4
the lady. " The.reason Fd want to do that s that 1 don't think, the Lw\ should b7 e R

/ held up here as wm;thlnb totally separate, because it 1sn't \omdhlnb \Lpd- )
mt«. The hntaflons of hmlog:\ have theer efféets on the-law . and the limita-  ~ .
\ tions lmpoxt.d by human nature lt\ull'ﬁh\'louwl\ have their implications in law, iy 2
so all theye things pretty much have to be seen together. I lhlﬂl\ that's a —
ce .

x‘axun.ﬂ»lu way to,go about it. - oo .

Wi:B *© (ould you extead thiscourse to include the authonty of other inatitu-
tions, hie th; wmily or theeschool? . ‘ . s
BE\Z‘\LTT **The, tanuly™ 1s a really“interestifg lace to'start in terms of
pursuipg thu; tﬁ?u Jopies, hu.mxe the family i€ tied together by urtdm

- “brologieal hmgt.llmn\ and mndltmm\ 1t's also tied together by virtue of eer-
tatn other .t\pu‘t\ of hunmn nature. For emmpk we talk .nbout the need for .
nurtun from TR p.m,m And the: famuly alsp has its legal lmphc.mons .md isa
legal entity . Fanuly law_1s one of the most interesting and tantalizing ared of

faw that there 1s. Under this, YOU Farse prnblum about\divorce, abortions and

3

. issues fike that. /';» . . ’
. WLB‘ What \prnhﬂmx S expertnedaes ths raise? Wt ve talking .|boul a b
» course which tals wboddt natural authority, individual and p rsonal .mthonty : .
*n\l mxmutmnul .mthunt\. What k®d of expertise are you démanding of - ,
'\ V- Eadhars?, e P . . '\ N .

CBENNET'T. First sou recognize that \w‘h.nt you're doing 1n this Yeourde | is.not
try g to triun pedple to be biologists or I.m)m What you're trymb to do, as
& 4 reacher of the humamties, 1s ratse these important quuuons these' pervasive
= questions, W hat semse are we to mahe of ourselves and the human condition”. v " ‘
How do things like istitutions and legal processes and -or inhibit sclf-
reahization? What linurts are imposed upon lulhllmuu by our blologlc.rl na- .
ture, by law, and by our own egos?
I dont think -one needs much more up;rtm thyn, om s students in thls
' dru.a\r hc(hcr vou can understand the |L5d| case. the fact that 1t starts off by
saving © “Petition by writ of somethifg from appeal by something, ete., ete ™
doesn’t m.nt(r You can look up the I.mgu.ng; if you want, but you don’treally .
have to. That's not what we're after. We're“after getting people to think more g

’

on’sclected ivsues, and the develepihent of moralgeasoning is more important: ,
than the dc\duplmnt ot a legal vocabulary. - . '
"WLB Do lawyers alwiys resort to a legal vocabulary? | : . J

. . )
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BENNETT  Yes, lawyers usc ts strange language a lot of the fime. Some-
times it scems as if they’ rc.mtcndmg not to be understood:. »
W LB Fwas jusi wundurm&. whether this weuld be a perfect exanfple of an
mt;rdkunhndry course, _your Lwﬁ’)g section nught be handled by the 5uunuc
dupartmun, : . . , ;
BENNETT l don’t go along with that. The Juestion, say thL qugstlon of
authanty or (h; guestion ()l’pfl\.u,}. is aninterdisciplinary quwtmn with a lot
of features toit. The individual teacher should be concerned with all of them'
Otherwise the students will , iy “Look. I sit here and 'listen to all these
VISHOn, but you unl) pop. in uu.hmna]l) You're telling me 1"should be
interestéd in all .l\pu.t\ of 1t,*but arent you? Wh) urun yoy hu; all thc
timg?” . ’

I'can see calling in someone for d partnuhr Iutur;. 4 sm&,le Qhut or maﬂ)e
two shuts, but | think th;rc.\ t.ustu be one tun;hzr there, guxdmg it; to be sure

¥ .

that the course has wntlnuny .
WLB Do you téel that just about every Ll’.‘dk.‘ht.l“hd\ the confidence and
competence to deal w Ath an mtgrdhuplmar) caurse? Y uu may be able to degl
with’it, but-can he? : (R . . ’

BENNETT Muany can, if they can deal with their students, if there's a
degree of trust, X they don't try to fake g, andf they’ re réavonably &oihpe-
tgnt‘Om thing the “teacher shouldnt du 18 pose @ an eapert biologisty,a

law syr. and an expert in fanuly, relations and make sucee ss contingent upon,

.

the achievement of that bluyft O ’ s ;
WLB But he certainly can make comments about matters outhide his dis;i/
linen ! - . .
BENNETT Sure he can. But his guestion always i the teaching of this
humaemties course 1s. Okay . you heard that lutun or you read that book, now

what's the sigmificance of it vis-a-vis e quc\tmn we're .hkmg’ That heought-

to bc able to do. . . .
WEB So you see thn idea ot the .nuthont) of law as |ust one sma# part.of
your course? “

BENNLTT Yoo, because law is Just vge part of the. humaiitics and of life.
Its not sery small, 1t gotits place. 1 tell my stuglents we're talking about Paw
and law i~ upportant, but it s got the most important thing. Personally, | thidk
the guestio aboat what or whom one should worship. if any thing, is cvery bit ~
as important as the gueston about the night to worship. And once ¢ you decidg
that you hive in asoviety of law, and law 15 necessary, youstll have toadecide
on the particular shape ot your ‘own hle. And I(m». may not be very helpful in
that quest. . ~ . ,
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In some ways, then, law helps people do what they want, live out their lives
in the way they want, The best rotians of what a society should become or
what human lite should become reafls are something the law will pot ¢ fine.
The First Amendment in part says. basically, that except in some extreme
sttuations, you wan sty and think and read and talk about whatever you like,
but 1t doesn't tell you w har jo think. As Thave sard to my students i ngmber of
times. the Lew muy be a necessary condition for good life in jocicty. but it
doesn’t tell you enough about the ndividudl good hite. It duuuZtLII you what
you should do with that life which it protects It tells you s w have a night to
\pwk freely, but it dewsn’t tell you what to say . It tells you you have aright to
worshup. but st doesn’t tell you \whum or what to worship. And those defini-
tions and those ideas, 1t seems to me, have to come from our writers, ped
elans, -phnlmuphcrs. theologians, and even from our lawyers, out of court
—but trom some | we other than the faw itself.

M C . w N




Bibliographical Note

Ay the argument suggests, the best matenal for introducing students to law
is the case law itself. To find suitable cases the teacher should gain the use of
a lawyer triend’s library or acquaint himself with a law library 1f there is one
nearby. But even these measures are not required in order to gain access to
plentiful stores of ‘case material. Many casebooks used 1n the first year of law
school are perfectly adequate and contain much useful raterial, especially
casebooks on torts, contracts, and cnminal law. The teachers can buy or
borrow used copies and flip through these books to find interesting cases for
use in a variety of courses. In addition to such professional compllhtions there
are now many uscfal paperback collections of law cases designed for the
nonprofessional. Several rganizations put out useful materials of this sort.
The Law in « Free Society materials, put out by the organization of the same
name in Santa Monica, California, ar¢ thoughtful and well organized. Also,
materials and sound advice are available from the Special Committee on
Youth Education for Citizenship of the American Bar Assoc.ation in
Chicago. Other useful collections of cases in books that should be available
from local bookstores are Philip Davis, Moral Duty and Legal Responsibdi
(New York. Appleton-Century-Crofts, 1966, paperback) and a fine collection
of cases on constitutional law, Robert E. Cushman, Leading Constitutional
Decisions (New York. Appleton-Century-Crofts, 1966). If the teacher wishes

"to begin by examining the cases cited in this conversation, they are Brown v.
Board of Education 347 U.S. 483, 74 S. Ct. 686, 98 L. Ed. 873 (1954);
Miranda v. Arizona 384 U.S. 436, 86 S. Ct. 1602 16 .. Ed. 2d 694 (1966);
Pavesich v. New England Life Insurance Co. 122 Ga. 190, 50 S.E. 68
(1905). Roberson v. Rochester Folding Box Co. 171 N.Y. 538, 64 N.E. 442
(1902). i

For the history and soual studies teacher, law cases can frequently high-

33




ERIC

Aruitoxt provided by Eic:

34

light the peniod under consideration, and the student will find that reading
about the thoughts. adventures. and experiences of lawyers in exciting times
can prove very interesting. Catherine Drinker Bowen's two excellent studies,
one of Sir Edward Coke. The Lton and the Throne (Boston, Little, Brown,
1956, and another of Justice Ohver Wendell Holmes, Yunkee From Olympus
(N\ew Yorh. Bantam Books, 1943), are among the best in this category. Both
of these books are long, but for the interested student they can be very
engaging reading over o Christmas or spring recess. In addition these books
can be referred to or read from in part to stimulate general class discussion.
Landmark historical cases reterred to in these books can be located and copies
can be made for the class.
~ Another excellent source to use when it is available is Zechariah Chattee’s
two-volume paperback Docwments on Fundamental Human Rights (Clinton,
Muass.. Athencum Press, 1952). One hopes for greater availability of this
first-rate collection of historieal documents, cases., and notes JIn the same area
ot interest, of course, The Federalist and the Constitution are essential read-
ing tor students of law and society. One can hardly laim to be knowledgeable
about the American legal systein without some grounding in the documents
containing our fundamental law and the philosophy behind it.
Commentaries and essays onlaw do not 1n general serve as well as case

. studies tor the student who wants to get a sense of the operation of law aid for

the teacher who wants to sharpen the moral judgment of his students, but if
perspective on law and its place s sought there are a few excellent guides.
Paul A. Freund's The Supreme Court of the United States (Cleveland: Meri-
dian Books, 1961 contains seven thoughtful essays on the “business, pur-
pose. and performance™ of the Court. Freund's On Law and Justice
(Cambridge. Mass.. Harvard University Press, 1968) considers matters of
constitutional faw and the theory T justice and alse c.atains several inspiring
eseays on selected Supreme Court justices. If @ book on urisprudence is
sought. Lon Fuller's The Morahty of Law (Mew Haven. Yale University
Press. 1964) 1s o good philusophical discusston of the nature of law. It is
tarly readable and not too ditficult for baght gh school students. An exeel-
lent introduction to the ditferent subgects of law s Talks on American Lav .
edited by Harold Berman (New York. Vintage Books, 1961). This 1s 2 series
of Iectures on American law tor foreign students, but as with the other books
this book ~hould be supplemented with some case studies

Ot vourse, newspapers and magazines contain stories and articles .|bout law
cases, the courts, and the legal protession Such items can be very useful for
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beginning an inquiry into law and kegal institutions. Also, teachers often are
asked about student rights and responsibilities, 1ssues f academic freedom,
First Amendment sights i the schouls, and other matters that may be at issue
1n the teacher’s own school. The Amencan Cival Liberties Union publishes a
number of excellent and helpful booklets as general introductions to the law in
these sensitive areas, Teachers should write to The Amernican Civil Liberties
Umon, 156 Fitth Avenue, New York, New York 10010 for a hist of titles.
Finally, in regardito the use ot the case matenial in the dassroom, T would
only ddd that the teacher should not hesitate to dlter the cases and m.h.ml.e the
facts 1f 1t 15 appropriate to so shift the focus of quiry to taise turther
questions. It 1s more important to tise this matenal imaginatively and cre-
atively than to alway s be on guard to be true, pharnsaically, to the sometimes
technical and obscure presentation an editor or compiler may offer. For a
time, the spart and not the letter of the law will be more than sutticient.

W.J.B.
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